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I.  OVERVIEW 

Under the Leahy Smith America Invents Act of 2011, there is no reliable 

“grace period” to permit a prospective strategy of filing a patent application after 

publication of an invention.  Two loopholes within the grace period  

In the period immediately following enactment of the Leahy Smith America 

Invents Act of 2011 the first loophole was discovered:  It created an outcry from 

many traditionalists about the demise of the “first inventor” system mandated by 

this statute, particularly the erosion of the “grace period” by third party 

publications during this period.   Even though the inventor’s own publication of his 

invention in the one year period prior to filing was protected by the grace period of 

the new law, the literal wording of the grace period law does not protect the 

inventor from a third party’s publication prior to the filing date that is to an obvious 

variant of his invention, which essentially vitiates the grace period.   

There is a second loophole:  What has been largely overlooked in this debate 

is the fact that if the inventor publishes before he files his patent application, the 

early publication of his invention may remarkably raise the state of the art to a 

much higher level:   As a result of this higher level, an invention that was not 

obvious at the time of the invention may now could be obvious when viewed as of 

the state of the art as measured at the effective filing date.   

Prior to  the Leahy Smith America Invents Act the change in the level of skill 

in the art was of no moment because the state of the art for measuring obviousness 

under the old Section 103 of the patent law was determined as of the invention date 

which, of course, precedes such publication.  Thus, the historic test for whether an 

invention is or is not obvious was based upon the test under old Section 103(a) 

whether “the differences between the subject matter sought to be patented and the 

prior art are such that the subject matter as a whole would have been obvious at the 

time the invention was made to a person having ordinary skill in the art to which 

said subject matter pertains.” 

But, under the Leahy Smith America Invents act the new statutory test of 

Section 103 is whether “the differences between the claimed invention and the 

prior art are such that the claimed invention as a whole would have been obvious 
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before the effective filing date of the claimed invention to a person having 

ordinary skill in the art to which the claimed invention pertains.” 

One can well imagine the situation where a most important, breakthrough 

technology is published prior to the filing date.  The numerous post-publication 

third party prior art variations of the published invention create an immediate, 

heightened level of the state of the art.  Now, with a full analysis of the invention 

by the public, the state of the art has suddenly risen to a very high level, high 

enough that, now, what had been a breakthrough invention at the time of filing is 

now, at the later filing date relying upon the grace period, completely obvious (and 

hence unpatentable).  

 But, what about the grace period?  Does it apply to the “state of the art” 

including the numerous variations of the claimed invention?  How is the grace 

period defined in the new law?  In terms of permitting a patent applicant to file on 

his invention in the one year subsequent to his publication of the invention, the 

grace period under 35 USC § 102(b)(1)(B) states that “[a] disclosure  *** of a 

claimed invention shall not be prior art to the claimed invention [as having been 

patented, described in a printed publication, or in public use, on sale, or otherwise 

available to the public before the effective filing date of the claimed invention] if 

*** the subject matter disclosed had, before such disclosure, been publicly 

disclosed by *** another who obtained the subject matter disclosed *** from the 

inventor ***.”  

 The grace period, as quoted above, says nothing about when the level of skill 

in the art is to be determined.  The only matter removed from the prior art through 

this grace period is “[a] disclosure  *** of [the] claimed invention.”  The statutory 

grace period says nothing about the “state of the art” nor, more importantly, does 

this grace period say anything about third party publications of the various 

embodiments going beyond the inventor’s “disclosure  *** of a claimed 

invention.” 

 

 To be sure, the debates over the scope of the grace period will continue to 

flourish until the Federal Circuit makes a definitive interpretation of the grace 

period in a test case yet to come.  Particularly until such a test case, the grace 

period should be used only as a “Plan B”, an emergency tool when it is discovered 

that there has been an unexpected publication of the invention, in which case an 

immediate filing should take place to hopefully eliminate the possibility that there 
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will be either a third party publication of an obvious variant or the level of skill in 

the art has been raised so that, but for the immediate filing, either event would 

render the claimed invention obvious. 

This paper commences with an explanation as to why the grace period is 

readily obviated whenever the inventor publishes his invention before filing his 

patent application because the grace period only excludes publications as prior art 

between the invention and filing dates which are to the same invention and not 

obvious variants of the invention.  Thus, as explained in Congressional testimony 

by Robert A. Armitage, the grace period of 35 USC § 102(b)(1)(B) excludes as 

prior art only “[a] disclosure *** of a claimed invention *** [which] shall not be prior art 

to the claimed invention ****.” See § II, Statutory Wording Does Not Cover  Obvious 

Variants. 

 While there has been much discussion and debate about whether the grace 

period exists to exclude certain prior art, less noticed when the legislation was 

enacted is the change in dating the level of the state of the art to determine whether 

an invention is or is not obvious under 35 USC § 103.  Here, there is an 

unmistakable change in the statutory wording.  Under the 1952 Patent Act, 

nonobviousness is defined in terms of whether the invention is or is not unobvious 

over the state of the prior art at the time the invention was made.  Many inventions 

judged in that time frame represent clearly nonobvious subject matter.  But, the 

Leahy Smith America Invents Act changes the date to measure the state of the art as 

the effective filing date.   Imagine that the inventor on Day (1) files his 

breakthrough invention which is clearly nonobvious over the state of the art as of 

that date.  But, if he publishes the invention on Day (1) and files his patent 

application on Day (365), as of the latter date the state of the art has undoubtedly 

evolved to a much higher level, a level so high that the invention, once 

nonobvious, is now clearly obvious in view of the state of the prior art on Day 

(365).  See § III, State of the Art as of the Filing Date. 

The bottom line is that the grace period does not cover the “state of the art” 

as the Congress has specifically defined the date for the state of the art for 

determining obviousness to be the “effective filing date”.    There is not a question 

what the statute may mean through interpretation of legislative history:  The statute 

bluntly states that the state of the art is measured as of the “effective filing date.”  

See § IV, Grace Period does not Cover “State of the Art”  
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So far, writers have interpreted the new patent law as excluding the grace 

period for subject matter different from the claimed invention, including Professor 

Janice Mueller as well as Eric P. Raciti & Arpita Bhattacharyya.  See § V, 

Mainstream Interpretation of the New Law. 

 

 Is there any real difference between “prior art” and the “state of the art” or 

“level of ordinary skill in the art”?  If the answer is negative, then one could, 

arguendo, take the position that the state of the art is also exempt from a prior art 

effect through the grace period.  But, this question does not need to be reached.  

The distinction between the two is explained in detail in § VI, “Level Of Skill In 

The Art” vs. “Prior Art”   Indeed, “state of the art” has multiple meanings.  See § 

VII, The Varied Meanings  of “State of the Art”   

 

II. STATUTORY WORDING DOES NOT COVER  OBVIOUS VARIANTS 

It is, of course, a given that under the Leahy Smith America Invents Act that 

the identical disclosure of the same invention before the applicant’s filing date by 

the inventor or a third party subsequent to the inventor’s publication may be 

excused as prior art under the limited grace period .   

C.  Armitage Theory Denying Grace Period for Obvious Variants 

The literal wording of the grace period statute exempts from the prior art the 

disclosure of the “claimed invention” and does not extend to different subject 

matter: 

 “A disclosure *** of a claimed invention shall not be prior art to the claimed invention [as 
having been patented, described in a printed publication, or in public use, on sale, or 
otherwise available to the public before the effective filing date of the claimed invention] 
if *** the subject matter disclosed had, before such disclosure, been publicly disclosed 
by *** another who obtained the subject matter disclosed *** from the inventor ***.”  

 

35 USC § 102(b)(1)(B)(integrating in brackets text from 35 USC § 102(a)(1)) 

(emphasis added). 

 

Robert A. Armitage, undoubtedly the single most important person involved 

throughout the patent reform process, particularly when measured over the past 

generation, has provided a detailed argument supporting the narrow scope of the 

grace period.  Eli Lilly and Company [ ] Supplemental Comments to the United 

States Patent and Trademark Office [ ] Notice of Proposed Examination 

http://www.finnegan.com/arpitabhattacharyya
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Guidelines Entitled:  Examination Guidelines for Implementing the First-Inventor-

to-File Provisions of the Leahy-Smith America Invents Act, a supplemental 

submission to the Request for Comments on the Examination Guidelines for 

Implementing the First-Inventor-to-File Provisions of the Leahy-Smith America 

Invents Act, 77 Fed. Reg. 43759-43773 (July 26, 2012), on behalf of Eli Lilly and 

Company by its Senior Vice President and General Counsel, Robert A. Armitage, 

to the Honorable David J. Kappos, Under Secretary of Commerce for Intellectual 

Property and Director of the United States Patent and Trademark Office, October 

22, 2012. 

 

 For anyone thinking of reliance upon the hope of a test case to overthrow the 

Patent Office interpretation, the Armitage submission should be a “must read”, a 

sobering reality check that a test case ruling against his position and that of the 

literal wording of the statute is far, far from a slam dunk proposition. Id. 

D. Legislative History, Silence on Capitol Hill 

Robert A. Armitage, undoubtedly the single most important person involved 

throughout the patent reform process, particularly when measured over the past 

generation, has provided a detailed argument supporting the narrow scope of the 

grace period.  Eli Lilly and Company [ ] Supplemental Comments to the United 

States Patent and Trademark Office [ ] Notice of Proposed Examination 

Guidelines Entitled:  Examination Guidelines for Implementing the First-Inventor-

to-File Provisions of the Leahy-Smith America Invents Act, a supplemental 

submission to the Request for Comments on the Examination Guidelines for 

Implementing the First-Inventor-to-File Provisions of the Leahy-Smith America 

Invents Act, 77 Fed. Reg. 43759-43773 (July 26, 2012), on behalf of Eli Lilly and 

Company by its Senior Vice President and General Counsel, Robert A. Armitage, 

to the Honorable David J. Kappos, Under Secretary of Commerce for Intellectual 

Property and Director of the United States Patent and Trademark Office, October 

22, 2012. 
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 Some argue against the narrow interpretation of the grace period as 

explained in this paper, but one may then ask:  Quite logically, one may ask:  What 

does the legislative history say about the “state of the art” being dated as of the 

filing date instead of the invention date?  In terms of relevance to the current issue, 

there is little if anything said of relevance.
1
    

III.  STATE OF THE ART AS OF THE FILING DATE 

A.   Post-Filing Date Establishment of an Earlier State of the Art 

 Determining the “state of the art” has been an integral part of the law of 

nonobvious since the earliest days following Hotchkiss v. Greenwood, 52 U.S. 

(11 How.) 248 (1851).   See, e.g., Le Roy v. Tatham, 55 U.S. (14 How.)  156, 180 

(1852)(Nelson, J., dissenting)(“The apparatus ***  would at once suggest the 

material parts, especially in the state of the art at the time. Any skilful mechanic, 

with Burr's machine before him, would readily construct the requisite 

machinery.”)(emphasis added).    

                                                           
1 Undoubtedly the single most comprehensive, contemporaneous record of the 

Congressional activities leading up to the Leahy Smith America Invents Act is the material of 

Joseph Matal, at the time an important Senate staff member who currently serves as Associate 

Solicitor of the U.S. Patent and Trademark Office.  His contemporary recollections of the years 

leading up to the enactment of the Leahy Smith America Invents Act are collected in a two part 

article.  Joe Matal, A Guide to the Legislative History of the America Invents Act:  Part I of II,  

21 Federal Circuit B. J. 435 (2012); id, Part II of II,  21 Federal Circuit B. J. 539 (2012). 

The Matal documentation shows no recorded thought in either the House or the Senate as 

to the language chosen to implement the changes to Section 103 relevant to this section.  The 

Matal analysis begins with a single sentence that is relevant:  “The AIA amends § 103 so that a 

claimed invention’s obviousness is measured against the prior art that existed at the time of the 

invention’s effective-filing date, rather than at the time the inventor made it.”   Matal first reports 

in in a section, .  Joe Matal, A Guide to the Legislative History of the America Invents Act:  Part I 

of II,  21 Federal Circuit B. J. 435, 490  (2012)(citing. Leahy Smith America Invents Act, Pub. L. 

No. 112-129, sec. 3(c), § 103, 125 Stat. 284, 287 (2011)).  Insofar as the substance of the 

changes to Section 103 relevant to this discussion, all that Matal reports as to legislative 

materials is the following:  “The AIA Committee Report’s section-by-section analysis simply 

noted that ‘§ 103 is amended consistent with moving to a first to file system. ***’”  Id. at 491 

(footnote omitted). 
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1. Historical Precedent 

The nineteenth century is rich with precedent establishing the presentation of 

evidence at a later date to show the earlier state of the prior art.   See, e.g. Winans 

v. New York and Erie Railroad Co., 62 U.S. 88, 100 (1858)(“Experts may be 

examined to explain terms of art, and the state of the art, at any given time.”); 

Winans v. New York and Erie R. Co., 62 U.S. (21 How.) 88, 100-01 

(1859)(“Experts may be examined to explain terms of art, and the state of the art, 

at any given time. They may explain to the court and jury the machines, models, or 

drawings, exhibited. They may point out the difference or identity of the 

mechanical devices involved in their construction. The maxim of 'cuique in sua 

arte credendum' permits them to be examined to questions of art or science 

peculiar to their trade or profession; but professors or mechanics cannot be 

received to prove to the court or jury what is the proper or legal construction of any 

instrument of writing.”);  Vance v. Campbell ,  66 U.S. (1 Black) 427, 430 

(1861)(referring to evidence “showing the state of the art in respect to 

improvements in the manufacture of cooking stoves at the date of the plaintiff's 

invention.“); Lovell Manufacturing Co v. Cary, 147 U.S. 623, 628 (1893)(expert 

testimony used to determine the state of the art as of the filing date); Corbin 

Cabinet Lock Co v. Eagle Lock Co., 150 U.S. 38, 45 (1893) (“[The claims] were 

lacking in patentable invention, and were anticipated by the prior state of the art 

and previous patents.”); Haughey v. Lee, 151 U.S. 282, 285 (1894)(“[I]n view …  

of the state of the art, as shown to exist by the defendants' evidence, the court 

below was right in finding that the complainant's device exhibits no patentable 

novelty.”). 

  2.  Modern Precedent 

 

 The state of the art at an earlier point in time may be established by evidence 

going beyond the prior publications of traditional “prior art”.  Thus, in Plant 

Genetic Systems v. Dekalb Genetics Corp., 315 F.3d 1335 (Fed. Cir. 2003), it was 

shown to be entirely proper in determining the state of the art to rely upon expert 

testimony as well as later publications to establish the state of the art as of the 

filing date:  “This court has approved use of later publications as evidence of the 

state of art existing on the filing date of an application. That approval does not 

extend, however, to the use of a later ... publication disclosing a later (1962) 

existing state of the art in testing an earlier (1953) application for compliance with 

§ 112, first paragraph. The difference may be described as that between the 
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permissible application of later knowledge about art-related facts existing on the 

filing date and the impermissible application of later knowledge about later art-

related facts ... which did not exist on the filing date.” Plant Genetic Systems, 315 

F.3d  at 1344 (quoting  In re Hogan, 559 F.2d 595, 605 (CCPA 1977)).   

Establishing a state of the art at an earlier point in time is not limited to patent law 

but also exists in other fields as well.  See, e.g., Lohrmann v. Pittsburgh Corning 

Corp., 782 F.2d 1156, 1164 (4th Cir.1986)(context of asbestos liability 

action)(“State of the art includes all of the available knowledge on a subject at a 

given time, and this includes scientific, medical, engineering, and any other 

knowledge that may be available. State of the art includes the element of time: 

What is known and when was this knowledge available.") 

3.  Expert Testimony to Establish the “State of the Art” 

 

Unlike establishing the patentability vel non of an invention based upon hard 

evidence of prior art, the state of the art may be determined based upon expert 

testimony: 

“At times the only evidence available may be that supplied by testimony of experts 

as to the state of the art, the character of the improvement, and the probable 

increase of efficiency or savings of expense.... This will generally be the case if the 

trial follows quickly after the issue of the patent. But a different situation is 

presented if years have gone by before the evidence is offered. Experience is then 

available to correct uncertain prophecy. Here is a book of wisdom that courts may 

not neglect. We find no rule of law that sets a clasp upon its pages, and forbids us 

to look within.... 

        ... “To correct uncertain prophecies in such circumstances is not to charge the 

offender with elements of value non-existent at the time of his offense. It is to 

bring out and expose to light the elements of value that were there from the 

beginning.”  

Fromson v. Western Litho Plate and Supply Co., 853 F.2d 1568, 1575 (Fed. Cir. 

1988)(quoting Sinclair Ref. Co. v. Jenkins Petroleum Co., 289 U.S. 689, 698-99 

(1933) (citations omitted)). 

 The Patent Office itself recognizes the use of evidence to establish facts that 

may be used to reject claims without necessarily basing such facts on publications 

which qualify as “prior art”: 

https://apps.fastcase.com/CaseLawPortal/Pages/Secure/Document.aspx?LTID=5cpBtBeRchrp2T8SvkflYzJJrceHX9GYZvEF%2ffd%2f%2bJTK1Fp4LgOkJDa8TGZVtkRcfme%2fkNwCmAHFZXUZgVUbIJ8KJYwvpY08s187qmC7zUSHm1wVJWicfVrf8NME5s32prQ7K4i%2byohQkwX%2bjbuPdO3bZetXO9Zr0dE8L95UKjA%3d&ECF=Sinclair+Ref.+Co.+v.+Jenkins+Petroleum+Co.%2c+289+U.S.+689
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“In certain circumstances, references cited to show a universal fact need not be 
available as prior art before applicant’s filing date. In re Wilson, 311 F.2d 266 (CCPA 
1962). Such facts include the characteristics and properties of a material or a scientific 
truism. Some specific examples in which later publications showing factual evidence 
can be cited include situations where the facts shown in the reference are evidence 
“that, as of an application’s filing date, undue experimentation would have been 
required, In re Corneil, 347 F.2d 563, 568 (CCPA 1965), or that a parameter absent 
from the claims was or was not critical, In re Rainer, 305 F.2d 505, 507 n.3 (CCPA 
1962), or that a statement in the specification was inaccurate, In re Marzocchi, 439 F.2d 
220, 223 n.4 (CCPA 1971), or that the invention was inoperative or lacked utility, In re 
Langer, 503 F.2d 1380, 1391 (CCPA 1974), or that a claim was indefinite, In re Glass, 
492 F.2d 1228,1232 n.6 (CCPA 1974), or that characteristics of prior art products were 
known, In re Wilson, 311 F.2d 266 (CCPA 1962).” In re Koller, 613 F.2d 819, 823 n.5 
(CCPA 1980) (quoting In re Hogan, 559 F.2d 595, 605 n.17 (CCPA 1977) (emphasis in 
original)). However, it is impermissible to use a later factual reference to determine 
whether the application is enabled or described as required under [what is now 35 
U.S.C. 112(a)]. In re Koller, 613 F.2d 819, 823 n. 5 (CCPA 1980). References which do 
not qualify as prior art because they postdate the claimed invention may be relied upon 
to show the level of ordinary skill in the art at or around the time the invention was 
made. Ex parte Erlich, 22 USPQ 1463 (Bd. Pat. App. & Inter. 1992). 

MPEP § 2124,   Exception to the Rule That the Critical Reference Date Must 

Precede the Filing Date (R-11)(2013), In Some Circumstances a Factual 

Reference Need Not Antedate the Filing Date 

B.   Changes Made by the New Law 

A prime difference between the one year grace period under the 1952 Patent 

Act and the Leahy Smith America Invents Act is that the one year grace period in 

the 1952 law exempted all third party disclosures of the invention subsequent to 

the date of invention by the applicant as part of the definition of prior art by 

excluding such third party disclosures, whereas there is no general exclusion from 

the definition of prior art in the Leahy Smith America Invents Act but, instead, there 

is a separate grace period provision exempting only certain acts.   Additionally, the 

wording of Section 103 of the Leahy Smith America Invents Act sets forth a 

definition for nonobviousness that is keyed to the “state of the art” as of the filing 

date and not the invention date. Both differences provide critical distinctions as to 

third party subject matter divulged during the one year grace period as to subject 

matter different from the claimed invention.  

  

http://www.uspto.gov/web/offices/pac/mpep/mpep-9015-appx-l.html#al_d1d85b_2ae60_3d5
http://www.uspto.gov/web/offices/pac/mpep/mpep-9015-appx-l.html#al_d1d85b_2ae60_3d5
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Under the 1952 Patent Act, otherwise prior art disclosures of third parties 

during the one year grace period were excluded as prior art under Section 102 and, 

as prior art for nonobviousness under Section 103 incorporates by reference the 

definition of prior art in Section 102, such otherwise prior art disclosures received 

a blanket prior art grace period exemption under Section 103. 

1.  Filing Date versus Invention Date 

Under the 1952 Patent Act, third party prior art events within the one year 

grace period did not apply if they occurred after the applicant’s date of invention:  

“A person shall be entitled to a patent unless — the invention was known or used 

by others in this country, or patented or described in a printed publication in this or 

a foreign country, before the invention thereof by the applicant for patent[.]”  35 

USC §102(a)(1952 Patent Act)(emphasis added) 

But, under the Leahy Smith America Invents Act, the parallel provision to 

Section 102(a) of the 1952 Patent Act makes no grace period exemption:  “A 

person shall be entitled to a patent unless —the claimed invention was patented, 

described in a printed publication, or in public use, on sale, or otherwise available 

to the public before the effective filing date of the claimed invention[.]”  35 USC 

§ 102(a)(1)(Leahy Smith America Invents Act). 

 The grace period in the Leahy Smith America Invents Act is found in 35 USC 

§ 102(b)(1)(B): 

 “A disclosure made 1 year or less before the effective filing date of a claimed 

invention shall not be prior art to the claimed invention under [35 USC 

§ 102](a)(1)] if — the subject matter disclosed had, before such disclosure, 

been publicly disclosed by the inventor or a joint inventor or another who 

obtained the subject matter disclosed directly or indirectly from the inventor or 

a joint inventor.”  (emphasis added). 

(A similar grace period exemption is provided in 35 USC § 102(b)(2) to 

exempt prior filed but later published disclosures in a third party’s patent 

application.) 

 Thus, one may question based upon the statutory wording whether 

there is any room for a “grace period” for subject matter different from the 

claimed invention which, as part of the state of the art, renders the claimed 

invention obvious.    
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2.   Dual, Independent Reasons to Vitiate the Grace Period 

Based upon the statutory wording of the Leahy Smith America Invents 

Act, there are two independent reasons to question whether the grace period 

applies to a third party disclosure of an obvious variant of the claimed 

invention between the inventor’s first prior art divulgation and his filing 

date.   

First, under the PTO guidance, the literal wording of the grace period statute 

only applies to a disclosure of the same invention and not an obvious variant.  See 

§ III,  Grace Period does not Literally Apply to Obvious Variants. 

Second, there is no indication in the legislative history that the “state of the 

art” to measure obviousness under 35 USC § 103 has anything to do with the grace 

period, given the statutory statement that obviousness is measured by the state of 

the art as of “the effective filing date of the claimed invention.”  See § IV,  Grace 

Period does not Apply to the “State of the Art”. 

A narrow interpretation of the grace period has been endorsed by the 

respected scholar, Professor Janice Mueller, in her treatise.  § V-A,  Professor 

Mueller’s Interpretation of the Law. 

 To understand why the grace period should not be relied upon, consider the 

following situations: 

In the first instance, the new grace period under its literal wording does not 

exempt a third party publication of an obvious variant of the invention in the 

interval between the first dissemination of the information by the inventor and the 

inventor’s filing of his patent application.  See § II,  Grace Period does not 
Literally Apply to Obvious Variants.   

Secondly, but perhaps even more important, the state of the art is measured 

as of the filing date.  The “state of the art” determination is critical to determine 

whether an invention is obvious under 35 USC § 103, as opposed to old law where 

the state of the art was measured as of the invention date.  See § III,  Grace Period 
does Not Apply to the “State of the Art”:   

Consider,  for example, the situation where the inventor files his patent 

application after a scientific conference where he explains his invention.  Under 

the law prior to 2011, the invention may well be nonobvious based upon the state 

of the art as of the date of invention (the standard under the old law).  After the 
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scientific conference the knowledge of the state of the art may have increased 

dramatically because of the inventor’s disclosure at the conference so that, as of 

the subsequent filing date, the state of the art now renders the invention obvious.  

Id.   

The scholarship of Professor Janice Mueller supports the view that the date 

to measure state of the art may be critical to nonobviousness.  See § V-A,  

Professor Mueller’s Interpretation of the New Law.  

 IV.    GRACE PERIOD DOES NOT COVER “STATE OF THE ART”  

The grace period under the Leahy Smith America Invents Act does not apply 

to the period between the inventor’s first disclosure and the effective filing date of 

the application.   Thus, for example, if the inventor makes the invention on Year 

(1), and publishes his invention at Year (2) and then under the one year grace 

period files his patent application at Year (3), obviousness is judged based upon 

the state of the art at Year (3), and neither the date of the invention at Year (1) nor 

the first publication of the invention at Year (2).  The state of the art may have 

vastly changed at the filing date in Year (3) vis a vis either of the earlier dates of 

invention in Year (1) or the date of the grace period-exempt publication in Year 

(2).  Indeed, given the publication of the invention in Year (2), it would be most 

suprising if the result is anything other than an enhanced knowledge of the state of 

the art which could render a once nonobvious invention obvious because of the 

higher level of knowledge of the state of the art. 

Thus, as time passes, the state of the art may evolve to the point that later 

disclosures make an invention obvious which, prior to such later disclosures, 

would have been nonobvious.   The date to determine the state of the art under the 

Leahy Smith America Invents Act has been move forward to the later effective filing 

date as opposed to the 1952 Patent Act which measures the state of the art as from 

the often much earlier date of invention.  Thus, under the new standard of the 

Leahy Smith America Invents Act for determining nonobviousness of a claimed 

invention, the legal test under 35 USC § 103 is whether – 

“the differences between the claimed invention and the prior art are such that the 

claimed invention as a whole would have been obvious before the effective filing 

date of the claimed invention to a person having ordinary skill in the art to which 

the claimed invention pertains.” 
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This replaces the original statutory test for nonobviousness introduced in the 

1952 Patent Act which, under its most recent statement before the new law, was 

found in 35 USC § 103(a) that asks whether –  

“the differences between the subject matter sought to be patented and the prior art 

are such that the subject matter as a whole would have been obvious at the time 

the invention was made to a person having ordinary skill in the art to which said 

subject matter pertains.” 

Under the new wording of Section 103, one may question whether there is 

any possibility or room for a grace period for such different subject matter, given 

that the state of the prior art is measured today as of the filing date and not the date 

of the applicant’s  invention:  Thus, is there any “grace period” that remains under 

the Leahy Smith America Invents Act as to the body of prior art literature available 

before the filing date which cumulatively establishes the “state of the art” for 

determining nonobviousness under 35 USC § 103? 

V.  MAINSTREAM INTERPRETATION OF THE NEW LAW 

A.  Professor Mueller’s Interpretation of the Law  

Professor Janice Mueller points out the traditional view that “[c]ourts should 

interpret the meaning of terms in patent claims as those terms would have been 

understood by a hypothetical person of ordinary skill in the art as of the effective 

filing date of the patent in question.” Janice M. Mueller, MUELLER ON PATENT 

LAW, Vol. 2, §  15.04[I]  (Wolters Kluwer 2016)(footnote omitted).   In her 

footnote, the issue under the new law is stated: 
 
“The watershed en banc Phillips decision *** held that the temporal perspective for 
assessing the words in a patent claim is their ordinary and customary meaning to a 
person having ordinary skill in the art in question “at the time of the invention, i.e., as of 
the effective filing date of the patent application.” Phillips v. AWH Corp., 415 F.3d 1303, 
1313 (Fed. Cir. 2005) (en banc). 
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“This pre-America Invents Act of 2011 (AIA) statement apparently referred to the 
concept of a prima facie invention date based on construing the patent application's 
filing date as the invention's constructive reduction to practice date. [citation omitted].  
The Phillips en banc decision did not explain the correct time frame for claim 
interpretation when the inventor could backdate her invention date from the filing date to 
her earlier conception date or actual reduction to practice date (assuming that the 
difference in dates would be material to the meaning of disputed claim terms). 
 

“For post-AIA applications, the concept of “invention date” is largely irrelevant, so the 
application's ‘effective filing date’ controls.”   
 

Id. §  15.04[I] n.170.1.  

 

 B.  The Raciti & Bhattacharyya Warning 

 

The stark reality of the weakness of the grace period is explained by Raciti 

& Bhattacharyya: 

 

“[T]he grace period afforded against third party disclosures, dubbed as the ‘grace 

period non-inventor disclosure’ exception, [ ] has the patent community talking. 

Under AIA § 102(b)(1)(B), if an inventor publicly discloses his or her invention 

prior to filing, then any third party disclosure made in the interim shall not be 

considered prior art to defeat patentability of the claimed invention. This provision 

has been touted by many as granting an inventor the ability to ‘antedate’ prior art 

events dated less than a year before the inventor's effective filing date by 

demonstrating that the inventor had previously publicly disclosed the subject 

matter of the invention. The article ‘Monumental changes to U.S. patent law,’ 

published in the August 2012 issue of the CIPA Journal, has similarly expressed 

that by extending the grace period to third party disclosures, the AIA better 

protects those inventors who choose to publish before filing, and that the AIA 

‘favours granting patents to inventors who take affirmative steps to make an 

invention public before filing, so that the public can promptly benefit from the 

disclosure.’  

“At first blush, the § 102(b)(1)(B) exception appears to be effectively creating a 

‘first-inventor-to-publish’ system that prevents third parties from prevailing over 

inventors who choose to publicly disclose their invention before filing a patent 

application. However, the USPTO's Proposed Rules for the ‘First-to-File’ system, 

published in the July 26, 2012, issue of the Federal Register, has clarified that most 

disclosures by third parties will continue to be treated as prior art even when a third 

party disclosure is preceded by an inventor's own public disclosure. According to 



Wegner, “State of the Art” Vitiation of the Grace Period 

  

17 
 

the USPTO's Proposed Rules, the § 102(b)(1)(B) exception can only be invoked if 

the subject matter in the third party disclosure is substantially identical to the 

subject matter previously disclosed by the inventor. The Proposed Rules specify 

that even if the only differences between the inventor's disclosure and the third 

party disclosure ‘are mere insubstantial changes, or only trivial or obvious 

variations,’ the exception under §102(b)(1)(B) does not apply. The phrase ‘trivial 

or obvious variations’ is not defined in the Proposed Rules and these are not 

established terms of art in the U.S. patent law. Therefore, it will be interesting to 

see how this is interpreted in the forthcoming USPTO regulations or case law. As it 

stands, the one-year grace period is likely to apply only to an inventor's own public 

disclosure and duplicative disclosure of the same invention by a third party.  

“Thus, contrary to the views of many commentators, the § 102(b)(1)(B) exception 

in the AIA does not appear to have been crafted to engender early publication of 

inventions. In fact, prior publication of an invention is fraught with many 

downsides. Consider the following scenario: Inventor Alpha invents a widget, but 

rather than keeping the invention a secret and promptly filing a patent application, 

Inventor Alpha publishes an article disclosing elements A and B of his widget 

invention. After reading Inventor Alpha's article, Competitor Beta publishes his 

own article disclosing elements A, B, and C prior to the filing date of Inventor 

Alpha's patent application. Since Competitor Beta's article is not identical to 

Inventor Alpha's prior disclosure, Competitor Beta's article will become a prior art 

against Inventor Alpha's patent application. That is, the one-year grace period 

cannot be invoked to remove Competitor Beta's article as a prior art against 

Inventor Alpha's patent application.”  

“The potential pitfalls of prior public disclosure behooves us to rethink the strategy 

of deliberate public disclosure of an invention prior to filing a patent application so 

as to defeat a third party's actions in the interim. Although the grace period may be 

helpful in instances of accidental public disclosure, publication before patent 

application filing should be considered with trepidation in light of the uncertainties 

surrounding the ‘grace period non-inventor disclosure’ exception in the AIA.   

A policy of early filing is therefore the recommended approach.”  

Eric P. Raciti & Arpita Bhattacharyya, The Not-So-Amazing Grace Period Under 

the AIA, CIPA Journal (September 2012). 

 

  

http://www.finnegan.com/arpitabhattacharyya
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The grace period under 35 USC § 102(b)(1)(B) exempts “[a] disclosure *** 

of a claimed invention”  but says nothing about negating the state of the prior art 

before the date of the application.  To the contrary, the “state of the art” is difficult 

to conceive of as focused upon a “disclosure” and, in any event, the definition of 

nonobviousness under 35 USC § 103 specifically refers to the state of the art as of 

the “effective filing date.”  The choice of wording is hardly an accident:  The 

quoted wording was the principal change to the prior recitation of the test of 

nonobviousness under 35 USC § 103(a). 

VI.   “LEVEL OF SKILL IN THE ART” VS. “PRIOR ART”  

 Under the law prior to the Leahy Smith America Invents Act one considered 

the level of ordinary skill in the art to be as of the date of invention so that the prior 

art that could be considered as part of the level of ordinary skill in the art was 

congruent with the state of the prior art as of the date of the invention.  Now, 

however, the level of ordinary skill in the art is measured as of the filing date so 

that the inventor’s publication of the invention in the one year grace period prior to 

the filing date is not “prior art” but may be considered as part of the knowledge of 

a person of ordinary skill in the art as of the filing date, a point yet to be decided in 

any test case at the Federal Circuit. 

The argument that there is a difference between the “prior art” and the “level 

of ordinary skill in the art” can be based upon the case law where each of these two 

categories is a separate Graham factor:   

“Obviousness is a question of law based on underlying facts, as set forth in 

Graham v. John Deere Co., 383 U.S. 1 (1966). The Graham factors are (1) the 

scope and content of the prior art, (2) the difference between the prior art and the 

claimed invention, (3) the level of ordinary skill in the field of the invention, and 

(4) any relevant objective considerations.”  Soverain Software LLC v. Newegg Inc., 

705 F.3d 1333, 1336 (Fed. Cir.  2013). See also Daiichi Sankyo Co., Ltd. v. Apotex, 

Inc., 501 F.3d 1254, 1256 (Fed. Cir., 2007)(Archer, J.)(quoting In re Dembiczak, 

175 F.3d 994, 998 (Fed.Cir.1999)) (“ The underlying factual inquiries in an 

obviousness analysis include: ‘(1) the scope and content of the prior art; (2) the 

level of ordinary skill in the prior art; (3) the differences between the claimed 

invention and the prior art; and (4) objective evidence of nonobviousness.’ * * *”);  

Envtl. Designs, Ltd. v. Union Oil Co., 713 F.2d 693, 696 (Fed.Cir.1983) (citing 

Orthopedic Equip. Co. v. All Orthopedic Appliances, Inc., 707 F.2d 1376, 1381-82 

(Fed.Cir. 1983))( "Factors that may be considered in determining level of ordinary 

skill in the art include: (1) the educational level of the inventor; (2) type of 



Wegner, “State of the Art” Vitiation of the Grace Period 

  

19 
 

problems encountered in the art; (3) prior art solutions to those problems; (4) 

rapidity with which innovations are made; (5) sophistication of the technology; and 

(6) educational level of active workers in the field.") 

When the level of skill in the art is measured as of the filing date then the 

argument can be made that the knowledge of a worker of ordinary skill in the art 

certainly includes the grace period pre-filing publication by the inventor.  “When 

there is a design need or market pressure to solve a problem and there are a finite 

number of identified, predictable solutions, a person of ordinary skill in the art has 

good reason to pursue the known options within his or her technical grasp. If this 

leads to the anticipated success, it is likely the product not of innovation but of 

ordinary skill and common sense.”  KSR Int'l Co. v. Teleflex Inc., 550 U.S. 398, 

402-03 (2007). 

To the extent that a particular reference has a complete and necessary disclosure to 

render a claimed invention obvious, it should not be necessary to deny patentability 

than to cite the reference as the level of skill in the art to support this conclusion is 

manifest.  Thus, “[i]f the only facts of record pertaining to the level of skill in the 

art are found within the prior art of record, the court has held that an invention may 

be held to have been obvious without a specific finding of a particular level of skill 

where the prior art itself reflects an appropriate level.”   MPEP § 2141.03,  Level of 

Ordinary Skill in the Art (R-08)(2012), § II, Specifying a Particular Level of Skill 

is not Necessary where the Prior Art itself Reflects an Appropriate Level (citing 

Chore-Time Equipment, Inc. v. Cumberland Corp., 713 F.2d 774 (Fed. Cir. 1983); 

Okajima v. Bourdeau, 261 F.3d 1350, 1355 (Fed. Cir. 2001)).  

 

VII.  THE VARIED MEANINGS  OF “STATE OF THE ART”   

“State of the art” has a rich judicial history prior to the 1952 Patent Act 

including frequent use of this terminology by the nineteenth century Supreme 

Court.  Invariably, there is a direct or indirect reference to what constitutes “prior 

art” versus the claimed invention.  In some instances “state of the art” has been 

used interchangeably as a reference to the prior at to determine patentability;  in 

other instances this term has been used to refer to the limited scope of protection a 

claim may have based upon prior art.   

As to the former direct reference to prior art in the context of patentability, 

see, e.g., Carnegie Steel Co. v. Cambria Iron Co.,  185 U.S. 403, 457 
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(1901)(White, J., joined by Fuller, C.J., Harlan, Brewer, JJ., dissenting)(“[L]et me 

now recur to the state of the art *** in order to point out that even if the Jones 

patent embodied the process which the [majority] now attributes to it, that process 

was wanting in patentable novelty.”); see also In re McKenna, 203 F.2d 717, 720 

(CCPA 1953)(citing In re Holt, 162 F.2d 472 (CCPA 1947);  In re Bowden, 183 

F.2d 115 (CCPA 1950); In re Worrest, 201 F.2d 930 (CCPA 1953))(“[I]n 

attempting to ascertain the presence or absence of invention, the courts should 

resort *** to the history and underlying state of the art at or about the time of the 

alleged invention ****.”); Jones v. Hardy, 727 F.2d 1524, 1529 (Fed. Cir. 

1984)(reference to state of the art as prior art, citing 35 USC §103)(“Nothing in the 

record indicates a focus on the state of the art ‘at the time the invention was 

made.’”); In re Piasecki, 745 F.2d 1468, 1473 (Fed. Cir. 1984)(citing In re 

McKenna, 203 F.2d 717 (CCPA 1953)(“Firsthand practical knowledge of unsolved 

needs in the art, by an expert, is evidence of the state of the art.”); Interconnect 

Planning Corp. v. Feil, 774 F.2d 1132, 1138 (Fed. Cir. 1985)(“Those charged with 

determining compliance with 35 U.S.C. Sec. 103 are required to place themselves 

in the minds of those of ordinary skill in the relevant art at the time the invention 

was made, to determine whether that which is now plainly at hand would have 

been obvious at such earlier time.  The invention must be viewed not with the 

blueprint drawn by the inventor, but in the state of the art that existed at the 

time.”); Mintz v. Dietz & Watson, Inc., 679 F.3d 1372, 1380 (Fed. Cir. 

2012)(quoting Continental Can Co. USA, Inc. v. Monsanto Co., 948 F.2d 1264, 

1273 (Fed.Cir.1991) (“[O]bjective indicia as commercial success, or filling an 

existing need, illuminate the technological and commercial environment of the 

inventor, and aid in understanding the state of the art at the time the invention was 

made.”). 

As to the latter usage referring to the scope of protection keyed to the state 

of the art, see, e.g., Hilton Davis Chemical Co. v. Warner-Jenkinson Co., Inc., 62 

F.3d 1512, 1573 (Fed. Cir. 1995)(en banc), subsequent proceedings, Warner-

Jenkinson Co., Inc. v. Hilton Davis Chemical Co., 520 U.S. 17 (1997)(quoting 

Computing Scale Co. v. Automatic Scale Co., 204 U.S. 609, 617 (1907), quoting 

Hubbell v. United States, 179 U.S. 77, 80 (1900))("[I]t is well settled that the claim 

as allowed must be read and interpreted with reference to *** the prior state of the 

art ***.”); Phillips v. AWH Corp., 415 F.3d 1303, 1332 (Fed. Cir. 2005)(en 
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banc)(Mayer, J., joined by Newman, J., dissenting)(claim construction)(“Claim 

construction is, or should be, made in context: a claim should be interpreted both 

from the perspective of one of ordinary skill in the art and in view of the state of 

the art at the time of invention. See Multiform Desiccants, Inc. v. Medzam, Ltd., 

133 F.3d 1473, 1477 (Fed.Cir.1998) (‘It is the person of ordinary skill in the field 

of the invention through whose eyes the claims are construed.’).”)(emphasis 

added); Novo Nordisk A/S v. Caraco Pharm. Labs., Ltd., 719 F.3d 1346, 1354 

(Fed. Cir. 2013)(patentability determination)(“[the trial court] found that [the 

patent challenger] had established by ‘[c]lear and convincing evidence ... that the 

results of the claimed combination therapy said by Novo to be unexpected and 

unexplainable were, to the contrary, expected and explainable in light of the state 

of the art as of the critical date.’”)(citation omitted; emphasis added by the court). 

Supreme Court precedent referring to the state of the art to determine the 

scope of protection includes Railroad Company v. Dubois, 79 U.S. (12 Wall.)) 47, 

65 (1870)(scope of infringement)(“[E]vidence in regard to the state of the art was 

proper to be considered by the court in construing the patent and determining what 

invention was claimed[.]”); Cohn v. United States Corset Company, 93 U.S. 366, 

373 (1876)(“the claim must be further limited in view of the state of the art when 

the application for the patent was made.”); Thompson v. Boisselier, 114 U.S. 1, 14 

(1885)(“In view of this state of the art, the claim must be limited[.] ***[E]ven if 

there was anything patentable in the claim as it reads, it cannot, in view of the state 

of the art, be extended to cover any structure except one ***, and therefore, has not 

been infringed.”); Pope Manuf'g Co. v. Gormully & Jeffery Manuf'g Co., 144 U.S. 

238, 242 (1892)(“Veeder's invention, in view of the state of the art, is a very 

narrow one[.] *** [I]n view of the state of the art, we think the court below was 

correct in holding that there was no infringement.”); Computing Scale Co. of 

America v. Automatic Scale Co., 204 U.S. 609, 616 (1907)(“Taking the state of the 

art at that time, it is evident that there is little room to claim a broad construction of 

Hayden's improvement.”); Westinghouse Electric & Mfg. Co. v. Formica 

Insulation Co., 266 U.S. 342, 350 (1924)(“[T]he scope of the right of exclusion 

granted is to be determined in the light of the state of the art at the time of the 

invention.”).  
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VIII.CONCLUSION 

 Whether the theory expressed in this paper is correct or not will, in the end, 

depend upon a case of first impression at the Federal Circuit (or Supreme Court) 

which has yet to come.   Until then, the safest approach is to utilize the grace 

period only in a past tense emergency, i.e., when the first filing has unfortunately 

occurred without the filing of a patent application, and now the grace period is the 

hope of last resort.  Even then, the grace period filing should be accomplished 

immediately, and not at the end of the grace period (and the resultant, higher level 

of the state of the art). 

If the clock could be turned back six to ten years to the period of legislative 

activity leading up to the Leahy Smith America Invents Act, and if somebody had 

paid attention to the issue relating to the changing level of the state of the art that 

vitiates the grace period, it may, even then, have been a difficult task to persuade 

all sides of the legislative debate to come up with a different solution than the 

wording of what is now Section 103.   

Today, however, after five years of practice under the Leahy Smith America 

Invents Act there has been an adjustment made to the usage of first to file.  It is 

difficult, therefore, to see the possibility of a further legislative change to 

strengthen the grace period.  Indeed, there is now a sizeable percentage of the 

American patent community that had adopted to the new law, so that those who 

continue to harbor thoughts of a restoration of a real grace period may have 

difficulty making the case to Congress.  Short of such legislation or the even more 

remote possibility of a test case that would judicially restore the grace period, the 

patent community must continue in the real world practice of first to file. 
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APPENDIX:  THE GRACE PERIOD STATUTORY CHANGES 

 

PRIOR INVENTION OF ANOTHER AS PRIOR ART 

 

Summary:  The new 2011 law in 35 USC § 102(a)(1) defines various disclosures 

as prior art if the disclosures are “before the effective filing date of the claimed 

invention[.]”  Under the 2011 law, 35 USC § 102(b)(1) defines a grace period 

exemption “[a] disclosure *** of a claimed invention [which] shall not be prior art 

to the claimed invention[.]” 

 

Under the America Invents Act (2011): 

 

35  U.S.C. 102  Conditions for patentability; novelty.  

(a) NOVELTY; PRIOR ART.—A person shall be entitled to a patent unless—  

(1) the claimed invention was patented, described in a printed publication, or in 

public use, on sale, or otherwise available to the public before the effective filing 

date of the claimed invention ***.  

(b) EXCEPTIONS.—  

(1) DISCLOSURES MADE 1 YEAR OR LESS BEFORE THE EFFECTIVE 

FILING DATE OF THE CLAIMED INVENTION.—A disclosure made 1 year or 

less before the effective filing date of a claimed invention shall not be prior art to 

the claimed invention under subsection (a)(1) if—  

(A) the disclosure was made by the inventor or joint inventor or by another who 

obtained the subject matter disclosed directly or indirectly from the inventor or a 

joint inventor; or  

(B) the subject matter disclosed had, before such disclosure, been publicly 

disclosed by the inventor or a joint inventor or another who obtained the subject 

matter disclosed directly or indirectly from the inventor or a joint inventor.  

 

Under the 1952 Patent Act (text as of 2011): 

 

A person shall be entitled to a patent unless — 

(a) the invention was known or used by others in this country, or patented or 

described in a printed publication in this or a foreign country, before the invention 

thereof by the applicant for patent, or  

(b) the invention was patented or described in a printed publication in this or a 

foreign country or in public use or on sale in this country, more than one year prior 

to the date of the application for patent in the United States, or 
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PRIOR FILED APPLICATION OF ANOTHER AS PRIOR ART 

 

Summary:  The new 2011 law in 35 USC § 102(a)(2) defines as prior art a prior-

filed later-published third party application as prior art if “effectively filed before 

the effective filing date of the claimed invention.”  The grace period is defined in 

35 USC § 102(b)(2) to exempt “[a] disclosure [which] shall not be prior art to a 

claimed invention ***.” 

 

Under the America Invents Act (2011): 

 

35  U.S.C. 102  Conditions for patentability; novelty.  

(a) NOVELTY; PRIOR ART.—A person shall be entitled to a patent unless—  

*** 

(2) the claimed invention was described *** in [a published patent application], in 

which the *** application *** names another inventor and was effectively filed 

before the effective filing date of the claimed invention.  

(b) EXCEPTIONS.—  

*** 

(2) DISCLOSURES APPEARING IN APPLICATIONS AND PATENTS.—A 

disclosure shall not be prior art to a claimed invention under [35 USC § 102](a)(2) 

if—  

(A) the subject matter disclosed was obtained directly or indirectly from the 

inventor or a joint inventor;  

(B) the subject matter disclosed had, before such subject matter was effectively 

filed under subsection (a)(2), been publicly disclosed by the inventor or a joint 

inventor or another who obtained the subject matter disclosed directly or indirectly 

from the inventor or a joint inventor; or  

(C) the subject matter disclosed and the claimed invention, not later than the 

effective filing date of the claimed invention, were owned by the same person or 

subject to an obligation of assignment to the same person.  

 

Under the 1952 Patent Act (text as of 2011): 

 

35 U.S.C. 102 Conditions for patentability; novelty and loss of right to patent.  

A person shall be entitled to a patent unless — 

*** 

(e) the invention was described in — (1) an application for patent, published under 

[35 USC § ]122(b), by another filed in the United States before the invention by the 

applicant for patent or (2) a patent granted on an application for patent by another 

filed in the United States before the invention by the applicant for patent ***. 
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OBVIOUSNESS BASED UPON DISCLOSURE BEFORE FILING 

 

Summary:  The Leahy Smith America Invents Act measures the state of the art for 

determining obviousness as of the filing date:  Thus, a patent is denied “if the 

differences between the claimed invention and the prior art are such that the 

claimed invention as a whole would have been obvious before the effective filing 

date of the claimed invention to a person having ordinary skill in the art[.]”  The 

1952 Patent Act defined the state of the art under 35 USC § 103 as of the earlier 

“time the invention was made.” 

 

Under the America Invents Act (2011): 

 

35 U.S.C. 103  Conditions for patentability; non-obvious subject matter.  

A patent for a claimed invention may not be obtained, notwithstanding that the 

claimed invention is not identically disclosed as set forth in [35 USC §] 102, if the 

differences between the claimed invention and the prior art are such that the 

claimed invention as a whole would have been obvious before the effective filing 

date of the claimed invention to a person having ordinary skill in the art to which 

the claimed invention pertains. Patentability shall not be negated by the manner in 

which the invention was made.  

 

Under the 1952 Patent Act (text as of 2011): 

 

35 U.S.C. 103 Conditions for patentability; non-obvious subject matter.  

 (a) A patent may not be obtained though the invention is not identically disclosed 

or described as set forth in [35 USC §] 102, if the differences between the subject 

matter sought to be patented and the prior art are such that the subject matter as a 

whole would have been obvious at the time the invention was made to a person 

having ordinary skill in the art to which said subject matter pertains. Patentability 

shall not be negatived by the manner in which the invention was made.  
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BACKGROUND INORMATION ABOUT THIS PAPER 

  

This paper is an excerpt from Harold C. Wegner, FIRST TO FILE PATENT 

DRAFTING: A PRACTITIONER’S GUIDE, § 2[a][6][C]  State of the Art as of 

the Filing Date (May 28,  2016).  With the exception of § I, Executive Summary, 

which loosely follows § 2[a][6][C],  State of the Art as of the Filing Date, the next 

five sections are based upon § 2[a][6][C],  State of the Art as of the Filing Date; 

§ 2[a][6][C][i],  Grace Period does not Literally Apply to Obvious Variants; 

§ 2[a][6][C][ii],  Grace Period does Not Apply to the “State of the Art”; 

§  2[a][6][C][iii],  Professor Mueller’s Interpretation of the New Law ; 

§ 2[a][6][C][iv],  “Prior Art” versus “Level of Skill in the Art”; § 2[a][6][C][v],  

The Varied Meanings  of “State of the Art”.   
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